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Introduction

1. The Project. The EC Consumer Law Compendium presents the results of a wide-ranging
study prepared for the European Commission by an international research group. It is part of
the research the Commission has undertaken in the process of preparing the review of the
consumer acquis. For the first time, the transposition of 8 important consumer directives into
the national laws of 27 Member States is analysed. The findings of this study reveal the
substantial differences between the various national implementing measures as a result of
utilising minimum harmonisation clauses and regulatory options. The purpose of this
introduction is to sketch some of the key aspects of this study and its methodology. A more
detailed description can be found in the call for tenders which led to the contract for the
production of the Compendium, concluded between the European Commission and the

. . . 1 . . .. 2
University of Bielefeld,” as well as in various Commission documents.

2. Scope of the Study. The study covers eight Directives, namely:
¢ The Doorstep Selling Directive (85/577/EEC);
e The Package Travel Directive (90/314/EEC);
e The Unfair Terms in Consumer Contracts Directive (93/13/EEC);
e The Timeshare Directive (94/47/EC);
¢ The Distance Selling Directive (97/7/EC);
e The Price Indication Directive (98/6/EC);
¢ The Injunctions Directive (98/27/EC); and
e The Consumer Sales Directive (1999/44/EC).

The choice of these Directives may seem somewhat arbitrary. In particular, on the one hand,

Directives 98/6/EC (Price Indication) and 98/27/EC (Injunctions) might seem out of place,

"' N° of the call for tenders: 2003/S 153-138854; published in different places on the website of the European
Commission, e.g. under ted.europa.eu (document n°® 2003-138854); Service Contract No. 17.020100/04/389299:
“Annotated Compendium including a comparative analysis of the Community consumer acquis” and Service
Contract No. 17.020200/07/469858: “EU-Consumer Protection” — Extension of the geographical scope of the
compendium to Bulgaria and Romania.

> COM (2004) 651 final, pp. 3-4.




Consumer Law Compendium Comparative Analysis 31

Introduction

because all the other directives share a common feature in that they regulate contract law
aspects of EC consumer law. On the other hand, the abovementioned list does not contain
several directives which one would expect to be included in a list of core measures of EC
consumer contract law, such as the Consumer Credit Directive (87/102/EEC) or the Distance
Selling of Financial Services Directive (2002/65/EC). But the choice of which directives to
include in this study was had been made by the responsible Commission section when issuing
the call for tenders and was, therefore, not questioned by the contractors. There is obviously a
political motive for this choice: with regard to the Consumer Credit Directive 87/102, it is
worth noting that it had been undergoing a thorough review during the time when the
Consumer law Compendium was elaborated. As to the Distance Selling of Financial Services
Directive 2002/65, which is — other than the previous directives — a full harmonisation
measure, the period since it was enacted might have been considered as too short for a

profound assessment of its impact on the laws of the member states.

3. Outputs of the Study. The study has led to two main outputs: firstly, a legal Database has
been created linking the eight directives, relevant ECJ jurisprudence, national transposition
measures as well as national case-law. This Database is available online and will kept up-to-
date for the coming three-year period.3 Secondly, the study has produced this Compendium
which is, as the Commission has put it, a “comparative analysis of the different national
regulations, including possible barriers to trade or distortions of competition resulting from
them”. Both parts of the study, the Compendium presented in this volume and the Database,
complement each other. For example, in order to avoid cluttering the text with thousands of
footnotes (i.e., more than the several thousand already present), we, as the authors of the
Compendium, often refrained from giving a full reference of particular transposition measures
in individual member states. The relevant information can easily be found in the Database. It
also goes without saying that we are aware of much of the legal literature and studies existing
in the field of this study, as far as these materials are written in the languages accessible to us.
However, we decided to include only limited references where necessary. More

bibliographical information can also be obtained from the Database.

3 Directly accessible via http://www.eu-consumer-law.org; or — via the homepage of the European Commission:
http://ec.europa.eu/consumers/rights/cons_acquis_en.htm.
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4. Time Schedule. It was a great challenge to undertake a comprehensive transposition review
for eight directives in 27 member states. This has never been attempted before to such an
extent and density. In the course of this endeavour, it turned out that the task needed much
more effort and time than originally expected. Work began in October 2004 and was initially
envisaged to be concluded in April 2006 for the (then) 25 Member States. When it became
clear then that the study could not be finalised at this point of time, the Commission granted
an extension until December 2006. This is the reason why the Compendium and the Database
were first presented in December 2006. The analysis has been completed by including also
the two new Member States which acceeded to the Union in 2007, therefore, this second
edition of the Compendium now contains the findings regarding the 27 Member States.
Information on the transposition of the eight directives in Bulgaria and Romania can also be

retrieved from the database.

5. Methodology. The preparatory research in the 27 member states was conducted by
colleagues from the individual countries. A list of participants and contributors is appended to
this introduction. The initial step, in order to build up the Database and to draft this
Compendium, was to develop questionnaires which were to structure the national reports in a
way that would enable the editors of the study to identify the relevant issues for each member
state. Already at this stage, several of the national contributors participated in the drafting of
questionnaires. This has proven to be extremely useful. Thus, we were able to ensure as far as
possible that the questions were understood in the same way by lawyers from so many
different legal backgrounds — an aspect frequently given less attention than necessary when
undertaking comparative research involving the transposition of European directives: the
interaction between the European and national level is possibly one of the most fascinating
fields of enquiry in a study such as this, but one can easily come to the wrong conclusions if
the questionnaires used to gather relevant information are open to wide and differing national

interpretation. This is something which, we hope, we were able to avoid.

Guided by these questionnaires, individual researchers or teams from each of the 27 member
states drafted reports on the respective national transposition measures for each directive. As
an added value, these reports also revealed how national laws were influenced by EU

legislation and whether there have been difficulties or shortcomings of transposition.
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On the basis of the national reports, the authors of this Compendium drafted, on the one hand,
a very short characterisation of the general “transposition culture” of each member state (Part
1) and on the other hand, a detailed report on each directive, which intends to draft an EC-
wide legal map after the transposition of the eight directives (Part 2). These reports are
intended to chart the transposition across the 27 member states, and individual authors have
determined how much depth was required in order to present a meaningful analysis of this
process. A balance had to be struck between lengthy papers giving an exhaustive account on
the transposition of each provision of every directive in all 27 member states, and a sketch
providing only a very broad brush overview. The intention has been to draw out those aspects
where the national transposition measures differ, rather than to list every provision that has
been accurately transposed. The level of depth may therefore vary for each individual section,
hopefully thereby having ensured that the Compendium provides a valuable picture of the
state-of-play across the European Union, without obscuring the broader picture with too much

detail.

These core parts of the Compendium are complemented by key conclusions with regard to
common structures in the directives (Part 3) and particular recommendations to solve some of
the problems highlighted in this study (Part 4). Of course, these conclusions and
recommendations express just the personal views of the individual authors, although we do
not shy away from encouraging deep reforms to these directives in the course of the ongoing

review of the consumer acquis.

6. Editors and Authors. The research project was conducted in close co-operation of
numerous contributors. It was co-ordinated by Hans Schulte-Nolke. This part of the study, the
Compendium, was edited by him together with Christian Twigg-Flesner and Martin Ebers.
The editors also served as the authors of individual parts of the study, partially together with

other co-authors as indicated in the relevant parts.

7. Cut-off date. We originally intended that the Consumer Law Compendium should reflect
the law in force on 1 October 2005. Thanks to the extended timetable referred to earlier, we
were able to include some later developments. Therefore, we have also been able to

incorporate many important changes in the law or other developments which took place up to
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mid-2006, in some cases even until mid 2007.* It goes without saying that since then, the
development of national consumer laws has continued. Thus, some information contained in
this Compendium might soon be overtaken by new national developments (if this has not
occurred already!). In particular the consolidated text of the Spanish Consumer Law (Real
Decreto Legislativo 1/2007), which entered into force on 1 December 2007 could not be taken
into account before the manuscript went to print. The overall picture of the enormous
differences between the national laws in the fields regulated by the consumer directives is not
very much changed by the amendments in individual member states. It is nevertheless
envisaged to publish a second edition of this Compendium after some time, which then will
reflect such amendments. In the meantime, the Database mentioned above will provide
information on changes since the publication of the Compendium. It is envisaged that the

Database will be updated quarterly, beginning from July 2008.

8. Caveat and Invitation for Comments. Overall, the Compendium contains about 6000
individual references to national laws. Almost all of these have been double-checked by at
least one national consumer law expert, in many cases also by other interested experts, e.g.
from consumer organisations or national ministries. We have taken all reasonable care to
process the enormous bulk of material in more than 20 languages, but despite all diligence,
the complexity of the exercise most certainly will also have led to some inaccuracies which
are not just due to subsequent amendments of the national laws. The editors would like to
point out that they have to take the academic responsibility for such shortcomings, not the
national correspondents or proof-readers. We apologise for any of the inaccuracies readers
may find. The editors and all contributors hope that the study will be acknowledged as a very
serious attempt to draw a map of European consumer law in the field of the eight directives.

We would gratefully welcome any, in particular critical, comment, which helps to improve it.

9. Acknowledgments

Finally, we would like to thank the many people who contributed and supported the project.
First of all, we need to mention the national correspondents who invested an enormous
amount of time into this project and who patiently answered dozens of questionnaires and
questions without complaining. We especially have to thank those who took the responsibility

to evaluate the Database the Compendium. The Database team and many other interested

* As to Bulgarian and Romanian law, changes until February 2008 are considered in the Compendium.
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people from enterprises, national authorities and consumer law organisations gave invaluable
comments and recommendations. We are also very grateful to many members of the Acquis
Group who, even though not formally involved in the project, gave advice and support. It has
proven impossible to name everyone who supported this exercise, but the list of contributors

and supporters enclosed may give an impression.

We are grateful for a lot of comments made on earlier versions of the study by many
Commission officials who helped us to avoid some inaccuracies. Last, but certainly not least
we also thank the responsible Commission officials, in particular and pars pro toto Giuseppe
Abbamonte and Mikolaj Zaleski, who, despite of all time constraints caused by our delay,

constantly supported us to an extent much beyond one could have expected.

We wish to reiterate that comments and suggestions are most welcome: schulte-noelke @uni-

bielefeld.de.

Bielefeld, Hull and Barcelona, February 2008

Hans Schulte-Nolke, Christian Twigg-Flesner, Martin Ebers




Consumer Law Compendium Comparative Analysis 36

Contributors to the Project

Contributors to the Project

1. General Co-ordinator of the Consumer Law Compendium Project

Prof. Dr. Hans Schulte-Nolke, Director of the Centre for European Legal Practice at the

University of Bielefeld

2. Editors of the Comparative Analysis

Name

Institute/Function

Prof. Hans Schulte-Nolke

Director of the Centre for European Legal Practice at the

University of Bielefeld

Dr. Christian Twigg-

Flesner

Senior Lecturer in Private Law
Law School
University of Hull

Dr. Martin Ebers

At present University of Barcelona

3. Co-Authors

Name

Institute/Function

Andreas Borger

PhD Researcher
Centre for European Legal Practice at the University of Bielefeld

Sandra Fischer

PhD Researcher

Centre for European Legal Practice at the University of Bielefeld

Leonie Meyer-

Schwickerath

PhD Researcher

Centre for European Legal Practice at the University of Bielefeld

Dr. Christoph M.

Scheuren-Brandes

Senior Researcher
Centre for European Legal Practice at the University of Bielefeld

(at present Reader at the University of Kiel)




Consumer Law Compendium Comparative Analysis 37

Contributors to the Project

4. Language and Editing Work

Name Institute/Function
Zahour Akhtar PhD Researcher

Centre for European Legal Practice at the University of Bielefeld
Lucy Goodhew Research Assistant

Centre for European Legal Practice at the University of Bielefeld
David Kraft Research Assistant

Centre for European Private Law at the University of Miinster
Christian Rodorff PhD Researcher

Centre for European Private Law at the University of Miinster

Filip Wejman, LL.M.
(Harvard)

Senior Researcher
Centre for European Legal Practice at the University of Bielefeld

(at present located at the University of Krakow)

5. Database Team
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Institute/Function

Dr. Thomas Simons

Database editor in chief
Legal and editorial aspects of the Database

IPR Verlag GmbH, Munich

Michael Nagel EDP quality Manager
IPR Verlag GmbH, Munich
Raimund Beck Database editor

Web design
IPR Verlag GmbH, Munich

Alexander Hentschel

Database editor
Database development

IPR Verlag GmbH, Munich

Sibylle Calabresi-Scholz

Legal and editorial aspects of the Database
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6. National correspondents contributing to the project

Country Name Institute/Function
Austria Prof. Peter Bydlinski Institute for Civil Law
Karl-Franzens-Universitit Graz
Dr. Martin Stefula Judge
Thomas Schoditsch Institute for Civil Law
Karl-Franzens-Universitit Graz
Belgium Prof. Gert Straetmans University of Antwerpen
Dr. Stefan Rutten Assistant
Universitidt of Antwerpen
Bulgaria Antonina Bakardjieva Faculty of Law
Engelbrekt Stockholm University
Prof. Dr. Zlatka Sukareva |Faculty of Law
University of National and World Economy Sofia
Cyprus Christiana Markou LL.M. |Practising Lawyer and PhD Researcher
Czech Prof. Lubos Tichy Faculty of Law
Republic Charles University Praha
Denmark Prof. Peter Mggelvang- Law Department

Hansen

Copenhagen Business School

Sdgren Sandfeld Jakobsen,
PhD

Associate Professor
Law Department

Copenhagen Business School
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Estonia Dr. Margus Kingisepp Associate Professor on Civil Law
University of Tartu
Institute of Law Tallinn
Finland Dr. Tuomas Majuri LL.M. |Ministry of Finance
Financial Markets Department
France Dr. Elise Poillot Maitre de Conférences a I'Université Jean Moulin-
Lyon 3 et
Directrice adjointe de 1'Institut de Droit Comparé
Edouard Lambert
Dr. Michel Cannarsa Chargé d'enseignements a I'Université Jean Moulin
Lyon 3
Germany Dr. Martin Ebers At present Universitat de Barcelona
Greece Prof. Ioannis Karakostas  |Faculty of Law
University Athens
Dr. Paraskevi Paparseniou |Lecturer
Faculty of Law
University Athens
Theodor Katsas Faculty of Law
University Athens
Hungary Prof. Judit Fazekas Faculty of Law, University of Miskolc
Dr. Edit Ujvari Faculty of Law, University of Miskolc
Barbara Zubriczky Hungarian Competition Authority and PhD
Researcher, Faculty of Law, University of Bielefeld
Ireland Fidelma White Senior Lecturer

Law Department, University College, Cork




Consumer Law Compendium

Comparative Analysis 40

Contributors to the Project

Prof. Henry Ellis
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Italy Prof. Gianmaria Ajani Sistemi giuridici comparati
(supervision) Dipartimento di Scienze Giuridiche, Universita di
Torino
Dr. Piercarlo Rossi Sistemi giuridici comparati
Dipartimento di Scienze Giuridiche, Universita di
Torino
Dr. Cristina Poncibo Sistemi giuridici comparati
Dipartimento di Scienze Giuridiche, Universita di
Torino
Latvia Baiba Broka Lecturer of Department of Private Law
University of Latvia, Riga
Lithuania Gediminas Pranevicius, Lecturer
LLM Intellectual Property Law
Riga Graduate School of Law and Practising Solicitor
Luxembourg Marc Thewes Avocat a la Cour)
Thewes & Reuter, Luxembourg
Malta Dr. Paul Edgar Micallef Consumer Affairs Council, Malta
David Gonzi Legal Researcher, Malta
Netherlands |Prof. Carla Sieburgh Radboud Universiteit Nijmegen
Faculteit der Rechtsgeleerdheid Nijmegen
Hanneke Spath Radboud Universiteit Nijmegen
Faculteit der Rechtsgeleerdheid Nijmegen
Poland Dr. Magdalena Sengayen |Centre for Socio-Legal Studies

Oxford University
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Portugal

Romania

Prof. Dr Miguel Gorjao-

Henriques

Assistant Professor Faculty of Law, University of
Coimbra;
Specialist Lawyer in European Law and Competition -

Vieira de Almeida & Associados

Ana Raquel Moniz LL. M.

Faculty of Law

University of Coimbra

Mihaela Capov

Lawyer

Tanasescu, Leaua, Cadar and Associates, Bucharest

Crenguta Leaua

Associate lecturer at "Petru Maior" University, Tg.
Mures, Romania;
Lawyer - Tanasescu, Leaua, Cadar and Associates,

Bucharest

Slovakia

Mgr. Lenka Nosalova

Lecturer
Department of Marketing, Trade and World Forestry,
Technical University Zvolen

Slovakia

Dr. Julius Koval

Slovak Association of Consumers

Slovenia

Prof. Peter Grilc

Faculty of Law
University of Ljubljana

Doc.dr. Spelca MeZnar

Assistant Professor at the Civil Chair at the Faculty of

Law, University of Ljubljana

Doc.dr. Damjan MozZina

Assistant Professor at the Civil Chair at the Faculty of
Law, University of Ljubljana
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univ.dipl.iur.

Assistant at the Civil Chair at the Faculty of Law,

University of Ljubljana

Asist. Jerca Kramberger,

LL.M.

Assistant at the Civil Chair at the Faculty of Law,

University of Ljubljana

Spain Prof. Sergio Cdmara Profesor Titular de Derecho Civil Departamento de
Lapuente Derecho Universidad de La Rioja
La Rioja
Sweden Prof. Lars Gorton Department of Law
University of Lund
Dr. Eva Lindell-Frantz Assistant Professor
Department of Law
University of Lund
Lennart Johansson Department of Law
University of Lund
United Dr. Christian Twigg- Senior Lecturer in Private Law
Kingdom Flesner Law School
University of Hull
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Turin; Prof. Dr. Reiner Schulze, University of Miinster, and Prof. Dr. Fryderyk Zoll,
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